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JOSEPH M. GOLDSTEIN

PARTNER, BOARD CERTIFIED IN BUSINESS
LITIGATION

Shutts & Bowen LLP

201 East Las Olas Boulevard

Suite 2200

Fort Lauderdale, FL 33301

DIRECT  (954) 847-3837

FAX (954) 888-3066

EMAIL JGoldstein@shutts.com

August 21, 2023

VIA EMAIL AND HAND-DELIVERY
Mr. Robert Gleason

Director of Purchasing

Broward County Purchasing Division
115 S. Andrews Avenue, Room 212

Fort Lauderdale, FL 33301
rgleason@broward.org

Re:  Chi-Ada Corporation Appeal to Protest Determination to Agreements 3 and
4 of RFP BLD2124561P1, Janitorial Services for County Facilities

Dear Mr. Gleason:

As previously established, Shutts & Bowen LLP represents Chi-Ada Corporation (“Chi-
Ada”) regarding RFP BLD2124561P1, Janitorial Services for County Facilities (“RFP”). Pursuant
to Section 21.80 and 21.81(b) of the Broward County Administrative Code, as a party who has
received an adverse determination with respect to a formal protest of the RFP, Chi-Ada submits
this Appeal to the Director of Purchasing’s Determination concerning Chi-Ada’s July 17, 2023,
Formal Protest to the Final Recommendation of Ranking of vendors for Agreements 3 and 4 of the
RFP, dated August 10, 2023, but sent by the County on August 11, 2023, and attached hereto as
Exhibit 1. In compliance with Section 21.82, which provides that “[a]n appeal must be received
by the Director of Purchasing within ten (10) days after the date of the determination being
appealed”, Chi-Ada timely filed its Appeal on August 21, 2023, within ten (10) days after Chi-
Ada received the Protest Determination on August 10, 2023. In accordance with Section 21.84(a)
and (c), a Cashier’s Check in the amount of $10,000.00 is enclosed, which serves as the requisite
appeal bond.

As a party who has received an adverse determination with respect to a formal protest of the
final recommendation of ranking of vendors for Agreements 3 and 4 of the RFP, Chi-Ada states
the following grounds for its appeal. The County’s Director of Purchasing’s determination of Chi-
Ada’s July 17, 2023, Protest is arbitrary and capricious, and counter to the evidence presented.

Sunshine Cleaning Systems, LLC’s (“Sunshine Cleaning”) failure to follow the specification
of the RFP renders its proposal non-responsive and non-responsible. Further, the Evaluation
Committee’s evaluation and scoring of Sunshine Cleaning’s proposal was improper, arbitrary and
capricious; thus, a determination by the Director of Purchasing that is inconsistent with this finding
is also arbitrary, and capricious and contrary to the evidence. The evidence has established that
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with the exclusion of the Evaluation Committee’s improper scoring, Chi-Ada has the actual
highest-ranked responsive and responsible proposal, including being the lowest priced for
Agreements 3 & 4. For these reasons and as fully detailed below, Chi-Ada respectfully requests
that the County reconvene the Evaluation Committee to properly rank the vendors in accordance
with the evidence presented.

I.  Summary of Argument

The Director of Purchasing’s Determination concerning Chi-Ada’s July 17, 2023, Formal
Protest to the Final Recommendation of Ranking of vendors for Agreements 3 and 4 of the RFP is
arbitrary and capricious because the County ranked Sunshine Cleaning as the number one ranked
vendor when it knew Sunshine Cleaning did not meet the solicitation’s required responsiveness
criteria and contrary to the provisions in the solicitation evaluated and scored Sunshine Cleaning
for a criterion it should not have thus failing to adhere to its own solicitation specifications. Such
failure to comply with its own criteria constitutes arbitrary and capricious action since Sunshine
Cleaning’s proposal was non-responsive, non-responsible and should not have been evaluated or
scored for Evaluation Criteria 3.1. Furthermore, the evidence demonstrated that Chi-Ada is the
highest-ranked responsive and responsible proposal and the lowest priced for Agreements 3 & 4,
and thus, should be the number one ranked vendor for Agreements 3 & 4 contrary to the Director
of Purchasing’s determination.

II. Factual Background
a. The RFP

On August 12, 2022, Broward County Purchasing Division (the “County”) posted the RFP,
seeking for the Broward County Facilities Management Division qualified vendors to provide
comprehensive janitorial services for various Broward County facilities. See RFP, incorporated by
reference, at 3, 16. The RFP encompassed “a total of five (5) separate Janitorial Service
Agreements that may be awarded to separate vendors. There [is] a total of four (4) CBE Reserve
Agreements and one (1) SBE Reserve Agreement.” RFP, at 16. Agreement No. 3 is a CBE Reserve
for the South Regional Courthouse, and Agreement No 4. is a CBE Reserve for the Broward
County Judicial Complex.

ITI.  Legal Standard

“[W]here discretion is vested in [a government agency] with respect to letting public
contracts on a competitive basis, the discretion may not be exercised arbitrarily or capriciously but
must be based upon facts reasonably tending to support the conclusions reached by [the
government agency|.” City of Pensacola v. Kirby, 47 So. 2d 533, 535-36 (Fla. 1950). A
procurement decision is arbitrary and capricious or not otherwise in accordance with the law if:
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i.  Inreaching its decision, the government either relied on factors it was not supposed
to consider or failed to adequately consider an important aspect of the issue before
it. See, e.g., Kirby, at 534-36 (affirming injunction in favor of disappointed bidder
where government awarded contract to highest bidder without considering whether
the lower bidders were responsive or responsible);

ii.  The government’s explanation for its decision either runs counter to the evidence
before it or is so implausible that it cannot be reasoned to be due to a difference in
view or the product of government expertise. See A/l Seasons Air Conditioning v.
Fla. Dep’t of Transp., DOAH No. 17-3184BID 9 3-9, 15-27, 49-59, 2017 WL
5958620, at *2-5, 9-10 (Fla. Div. Admin. Hrgs. Aug. 28, 2017) (although bidders
had to demonstrate their ability to perform by providing references for recently
performed work that was similar in type, scope and volume to that called for in the
solicitation the awardee’s references consisted entirely of jobs that were
significantly less complex than and for a very small fraction of the work called for
in the solicitation)

When a government agency awards a contract, its decision to do so “must be based upon
facts reasonably tending to support” it. Kirby, 47 So. 2d at 535-36. Here, the Final
Recommendation of Ranking is contrary to the facts that were before the Evaluation Committee,
and the County’s explanation for its determination runs counter to the evidence before it, as fully
detailed below.

IV. Legal Argument

a. The Final Recommendation of Ranking for Agreements 3 & 4 and thus the
Director of Purchasing’s Determination is improper because the Evaluation
Committee’s ranking and scoring was arbitrary and capricious as Sunshine
Cleaning’s Proposal is non-responsive and should not have been evaluated or
scored for Evaluation Criteria 3.1.

i. Responsiveness

Pursuant to the RFP’s Standard Instructions to Vendors, “[a] Responsive (Vendor) means
a vendor who submits a response to a solicitation that the Director of Purchasing determines meets
all requirements of the solicitation.” See Figure 1. As indicated in bold font, the required
information and applicable forms must be submitted with a solicitation response by the
solicitation’s due date and time. /d. Per Part XVI. of the Broward County Procurement Code, the
word “must” denotes the imperative. The instruction to vendors further explicitly stated in bold
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font that a vendor’s failure to timely submit required information may result in the Vendor being
deemed non-responsive. Figure 1.

A. Responsiveness Criteria:
A Responsive (Vendor) means a vendor who submits a response to a solicitation that the Director of
Purchasing determines meets all requirements of the solicitation.

The required information and applicable forms must be submitted with solicitation response,
electronically through Periscope SG2 by the solicitation's due date and time. Failure to timely
submit may result in Vendor being deemed non-responsive. The County reserves the right to waive
minor technicalities or irregularities as is in the best interest of the County in accordance with Section
21.37(b) of the Broward County Procurement Code.

Figure 1. Responsiveness Criteria

Sunshine Cleaning failed to submit required information through an applicable form with
its solicitation response by the solicitation’s due date and time. RFP Evaluation Criteria 3.1.
References required vendors to submit “completed Reference Verification Forms for previous
projects referenced in its submittal.” RFP, at 124. (emphasis added.) The criterion further provides
that “[v]endor[s] should submit the completed Vendor Reference Form with its response by the
solicitation’s deadline.” Id. (emphasis added.)

In response to Evaluation Criteria 3.1 References, Sunshine Cleaning responded, “Vendor
Reference Forms have been distributed to our references.” See Sunshine Cleaning Proposal,
incorporated by reference, at 24; see also Figure 2. (emphasis added.) It is abundantly clear from
Sunshine Cleaning’s response that all completed Reference Verification Forms were not submitted
by the solicitation’s deadline.
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Broward County Board of BLD2124561P1

County Commissioners

SUNSHINE

Cleanwg Systems, we

3. Past Performance:

3.1. References - Vendor should submit completed Reference Verification Forms for previous projects
referenced in its submittal. Vendor should provide the Vendor Reference Verification Form to its
reference organization/firm to complete and return to the Vendor’s attention. Vendor should submit
the completed Vendor Reference Form with its response by the solicitation’s deadline. The County will
verify references provided as part of the review process. Vendor should provide five (5) non-Broward
County Board of County Commissioners’ janitorial contract references, but no less than three (3). If the
County is unable to verify at least three (3) references, additional references may be requested by the
County.

Only provide references for non-Broward County Board of County Commissioners contracts. For
Broward County contracts, the County will review performance evaluations in its database for vendors
with previous or current contracts with the County. The County considers references and performance
evaluations in the evaluation of Vendor’s past performance.

Vendor Reference Verification Forms have been distributed to our references.

Figure 2. Sunshine Cleaning’s Response to Evaluation Criteria 3.1

As evidenced by the County’s collection of Vendor References, Sunshine Cleaning
unequivocally failed to meet the requirement of Evaluation Criteria 3.1, as one of its references is
dated January 4, 2023, when the solicitation’s due date and its date of proposal submittal was
November 17, 2022. See Figure 3. In fact, the County confirmed that Sunshine Cleaning did not
have all its references completed and submitted by the solicitation deadline as required by the RFP.
Instead it submitted the required references on January 5, 2023, well over a month after the
submission deadline.
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Broward County Board of
County Commissioners

BRIGWARD
COUNTY Vendor Reference Verification Form

Broward County Solicitation No. and Title:
RFP No. BLD2124561P1, Janitorial Services for County Facilities

Reference for:  Sunshine Cleaning Systems,LLC

Organization/Firm Name providing reference:
Charlotte Douglas International Airport

Contact Name: Janitorial Services Reference date: 1/4/2023

Contact Email:  Kevin.Lynch@cltairport.com Contact Phone: 704-359-1905

Name of Referenced Project:  CLT Airport Janitorial Services

Contract No. Date Services Provided: Project Amount:
2010 to 2020 $12 mil

Figure 3. Sunshine Cleaning's Vendor Reference Verification Form

Therefore, Sunshine’s Proposal cannot be deemed responsive, and such a determination by
the evaluation committee and, subsequently, the Director of Purchasing was improper, arbitrary
and capricious since the solicitation’s responsiveness criteria used language which denotes that the
submission of applicable forms was obligatory and Sunshine Cleaning failed to meet that
obligation. Thus, a decision to keep the Final Recommendation of Ranking as initially indicated
is unreasonable, given the supporting evidence.

ii. Even if Sunshine’s Proposal is not deemed non-responsive, its Proposal
should not have been scored for Evaluation Criteria 3.1 per the RFP
and thus renders the Evaluation Committee’s Scoring and
subsequently the Director of Purchasing’s Determination Arbitrary

and Capricious.

Pursuant to the RFP’s Standard Instructions to Vendors,“[v]endors that fail to submit any
information and/or documentation required by an evaluation criteria will not be evaluated or

scored for the corresponding criteria.” RFP, at 112; see also Figure 4. (emphasis added.)
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F. Evaluation Criteria

1. The Evaluation Committee will evaluate Vendors as per the Evaluation Criteria. The County
reserves the right to obtain additional information from a Vendor.

2. Unless the Evaluation Criteria is identified in the solicitation as an Additional Responsiveness or
Responsibility Requirement (i.e., Special Instructions to Vendors, e.g., pricing, certifications, etc.), a
Vendor's failure to.respond to evaluation criteria will not be considered a matter of responsiveness
or responsibility. Vendors that fail to submit any information and/or documentation required by an
evaluation criteria will not be evaluated or scored for the corresponding evaluation criteria.

Figure 4. Standard Instructions to Vendors

Section 21.42(c) of the Broward County Code of Ordinances also provides that the
Evaluation Committee’s review of scoring and ranking “shall be solely based on evaluation factors
set forth in the solicitation.” The Evaluation Committee’s scoring was improperly conducted and
was not based solely on evaluation factors set forth in the solicitation.

Evaluation Criteria 3.1. References, required vendors to submit “completed Reference
Verification Forms for previous projects referenced in its submittal” and further provided that
“[v]endor[s] should submit the completed Vendor Reference Form with its response by the
solicitation’s deadline.” RFP, at 124. (emphasis added.) Despite this explicit requirement and
Sunshine Cleaning’s failure to adequately respond, the evaluation committee still found its
proposal responsive and further evaluated and scored Sunshine Cleaning’s proposal for this criteria
in contradiction to the requirements of the RFP and Broward County’s Code of Ordinances.

If the County did not intend to require vendors to submit the aforementioned forms before
the submission deadline, it would not make sense to state as such in the solicitation, then further
emphasize that the documentation required will not be evaluated or scored for the corresponding
criteria.

As evidenced by each Evaluation Committee member’s score sheets, Sunshine Cleaning
was evaluated and scored by each committee member for Evaluation Criteria 3.1. See Evaluation
Committee Scoring Sheets, attached hereto as Composite Exhibit 2. Per the RFP, this action was
improper. Therefore, the Evaluation Committee’s and, subsequently, the County’s determination
to keep the Final Recommendation of Ranking as originally indicated that Sunshine Cleaning had
the highest-ranked responsive and responsible proposal could not have been determined solely
based on evaluation factors set forth in the solicitation as required by the Broward County Code
of Ordinances.

The Evaluation Committee’s evaluation and scoring of an entire Evaluation Criteria that
should not have been evaluated or scored is a failure of the Evaluation Committee to adequately
consider an important aspect of the solicitation review. Since the Final Recommendations of
Ranking and, in turn, any Recommendation for Award to Sunshine Cleaning would not be based
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upon facts reasonably tending to support an award of this solicitation, the Evaluation Committee’s
scoring and the County’s consequent determination are arbitrary and capricious. The County’s
determination that a vendor has the highest-ranked responsive and responsible proposal when, in
fact, it has been presented with evidence to the contrary that shows that the vendor is non-
responsive and should not have received a total of 40 points for its proposal for Agreement 3 or its
proposal for Agreement 4 is an unequivocal indication of arbitrary and capricious action which
runs counter to the evidence and indicates that in reaching its decision the County utilized factors
it was not supposed to consider.

iii. Without the Points Improperly Allocated to Sunshine Cleaning for
Evaluation Criteria 3.1, Chi-Ada is the Highest Ranked Responsive and
Responsible Proposal and the Lowest Bid.

Excluding the points improperly allocated to Sunshine Cleaning for Evaluation Criteria
3.1, Sunshine Cleaning’s total score would be reduced by 40 points for each Agreement, placing
Chi-Ada ahead of Sunshine Cleaning for Agreements 3 & 4. See the demonstration below:

AGREEMENT 3:
Company Total Points | Deduction From Eval. 3.1 Actual Total
Sunshine Cleaning 429.7015 40 389.7015
Chi-Ada 391.7414 0 391.7414
AGREEMENT 4:
Company Total Points | Deduction From Eval. 3.1 Actual Total
Sunshine Cleaning 422.1432 40 382.1432
Chi-Ada 386.7241 0 386.7241

Based upon the solicitation's instructions, the Evaluation Committee should not have
evaluated or scored Evaluation Criteria 3.1 for Sunshine Cleaning. Thus, a determination by the
Director of Purchasing that the allocation of points to Sunshine Cleaning was proper demonstrates
that the County failed to adequately consider an essential aspect of the issue before it and made its
decision unreasonably.
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b. A Scoring Comparison reveals that Chi-Ada’s score should equal or exceed
Sunshine Cleaning’s score.

Chi-Ada is lower priced than Sunshine Cleaning for both Agreements 3 & 4, as accurately
reflected by the pricing scores; however, the following areas highlight where Chi-Ada should have
been scored equal to or better than Sunshine Cleaning:

An analysis of Evaluation Criteria 3.1°s scoring reveals why Chi-Ada should be scored
significantly higher than Sunshine Cleaning in the Past Performance category. Unlike Sunshine
Cleaning, Chi-Ada included all its references within its proposal on November 17, 2022, the date
solicitation responses, and thus references, were due per the RFP. See Chi-Ada RFP Proposal
Criteria 3.1 Response.

Chi-Ada should have received higher scores than Sunshine Cleaning for its Vendor
Experience under Evaluation Criteria 2.1. Criteria 2.1 asked Vendors to list ten (10) janitorial
contracts that are the most similar to the agreements for which the vendor is proposing. Under this
criteria, Sunshine Cleaning listed fewer contracts than Chi-Ada, and, more importantly, fewer
contracts that are similar to Agreements 3 &4 than Chi-Ada. Chi-Ada detailed experience
providing janitorial services for buildings identical to Agreements 3 & 4. Chi-Ada serviced
Sarasota County’s Criminal Justice Center, Judicial Center, and Historic Courthouse, projects
similar to Agreement 3 for the South Regional Courthouse and Agreement 4 for the Governmental
Center East Complex. See Chi-Ada’s RFP Response, at 62; see also Figure 5; c¢f. Sunshine
Cleanings Proposal, at 19-23. While Chi-Ada has direct vendor experience with cleaning a
courthouse, Sunshine Cleaning’s listed vendor experience does not demonstrate the same, yet
Sunshine Cleaning was ranked higher for Evaluation Criteria 2.1 by evaluators Tim Waln, Jeffrey
White, and Andrew Sebo for Agreement 3, and likewise by the same evaluators and Elsie Lewin
for Agreement 4.
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c. Responsibility
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i. Failure to Disclose Company Principals and Out-of-State PPB renders
Sunshine Cleaning’s Proposal Non-Responsible.

Sunshine Cleaning, on November 17, 2022, failed to include in its proposal response or
update the County at its June 5, 2023 presentation of its actual principals, owners, and out-of-state

principal place of business (“PPB”), as required by the solicitation.
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In 2022, Pritchard, a New York-based company, acquired Sunshine Cleaning. See Prichard
Website Screenshot 1, attached hereto as Exhibit 3. On November 14, 2022, Thomas Melton, the
Executive Vice President of Pritchard and Sunshine Cleaning, signed the Price Sheets for
Agreements 1-4. See Sunshine Proposal, at 4-6, 8, excerpts attached hereto as Exhibit 4. However,
as required by the RFP, Mr. Melton was not included in Sunshine Cleaning’s proposal as company
principal, officer, or owner. On November 17, 2022, three days after Executive Vice President
Thomas Melton signed price sheet documents for Agreements 1-4, Sunshine Cleaning submitted
its proposal to the County. Under Evaluation Criterion 1, titled “Ability of Personnel,” the RFP
required that vendors “[s]ubmit a resume or brief biography for each of the company
principal.” RFP, at 123 of 180. (emphasis added.) Additionally, pursuant to Question 11 under
the Vendor Questionnaire and Standard Certifications Section (“Vendor Questionnaire™), the RFP
required vendors to “list name and title of each principal, owner, officer, and major
shareholder.” RFP, at 135 of 180.

Sunshine Cleaning argues that Mr. Melton nor any of the two New York based -principals
were listed because they will not be involved in the operations of Sunshine Cleaning for the
projects at issue. However, this argument is no excuse for Sunshine Cleaning’s failure to include
required information. The solicitation required a list of names and titles of each principal, owner,
and major shareholder. Had the solicitation solely required a list of names and titles of each
principal, owner, officer, and major shareholder that would be involved with the contract, such a
response would be valid, but the solicitation made no such narrow distinction. Instead, it required
a list of EACH principal, owner, officer, or major shareholder, which Sunshine failed to provide.
Sunshine Cleaning admits that Mr. Melton is an authorized person for the purposes of all four
Agreements he signed, yet claims it was an oversight not to include the Executive Vice President
as a principal when he clearly is an owner with the legal authority to bind Sunshine Cleaning
contractually with the County. If the Executive Vice President is authorizing the company’s
actions, it is also true that he has some decision-making authority over this project, whether or not
he is involved with the performances of services. For these reasons, he and the other two principals
should have been listed, and Sunshine Cleaning’s failure to list them renders their proposal non-
responsible.

Omission of Out-of-State PPB

Pursuant to Question 6 of the Vendor Questionnaire, the RFP required vendors to list their
PPB address. In response to this question, Sunshine Cleaning represented that its PPB is “Sunshine
HQ 3445 ne 12th terrace Ft. Lauderdale, FL 33334” See Sunshine Proposal, at 114 of 133. This
again as previously argued renders Sunshine Cleaning’s proposal non-responsible at the time of
its submittal.
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V. Conclusion and Request for Relief

Chi-Ada respectfully submit this Appeal to the Director of Purchasing’s Determination
concerning Chi-Ada’s July 17, 2023, Formal Protest of the Final Recommended Ranking of
Vendors for Agreements 3 & 4 of the RFP and request that the County finds Sunshine Cleaning’s
proposal non-responsive, and the Evaluation Committee’s scoring and evaluation of Sunshine
Cleaning’s proposal for Evaluation Criteria 3.1 improper since Sunshine Cleaning failed to submit
obligatory information as instructed by the Responsiveness Criteria and should not have been
scored in the first instance. The Evaluation Committee’s scoring and, consequently, the Director
of Purchasing’s determination is arbitrary and capricious where Chi-Ada is the actual highest
ranked responsible and responsive proposal and the lowest priced bid for Agreements 3 & 4 and
should be number one ranked for Agreements 3 & 4.

We appreciate your time and attention to this issue and trust that the County will proceed
according to the best interest of the County and its taxpayers, which is to have the vendor with the
highest-ranked responsible and responsive proposal and the lowest-priced bid for Agreements 3 &
4 as the number one ranked vendor for Agreements 3 & 4.

Sincerely,

Shutts & Bowen LLP

gwm%&&m

Joseph M. Goldstein

Janeil A. Morgan
cc:
Fernando Amuchastegui, Esq., Senior Assistant County Attorney, FA@broward.org
Carolyn Messersmith, Purchasing Manager, CMESSERSMITH@broward.org
Mary Moss, Senior Purchasing Agent, Purchasing Division, mmoss@broward.org
Constance Mangan, Assistant Director, Purchasing Division, CMANGAN @broward.org
Jeannette Ferrell, Purchasing Manager, Purchasing Division, jferrell@borward.org
Scott Campbell, Director, Facilities Management Division, scampbell@broward.org
Angela Salinas, Contract Grant Administrator Senior, Facilities Management Division,
asalinas@broward.org
Benjamin Salzillo, Esq., Senior Assistant County Attorney, bsalzillo@broward.org
Sara Cohen, Esq., Assistant County Attorney, scohen@broward.org
Mckillop Erlandson,Esq., Assistant County Attorney, merlandson@broward.org
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From: Lopez, Shandreka <SHLOPEZ@broward.org>

Sent: Friday, August 11, 2023 4:54 PM

To: Joseph M. Goldstein; bokoro@chiadacorporation.com

Subject: RE: Protest Response - Chi-Ada Corporation - BLD2124561P1 - Janitorial Services for
County Facilities - Agreements No. 3 & 4

Attachments: Protest Response - Chi-Ada Corporation - BLD2124561P1 - Janitorial Services for

County Facilities.zip; Undeliverable: Protest Response - Chi-Ada Corporation -
BLD2124561P1 - Janitorial Services for County Facilities - Agreements No. 3 & 4

EXTERNAL: This email originated from outside of the SHUTTS email system. Do not respond, click any links or open any
attachments unless you trust the sender and know the content is safe.

Please see the zipped file attached. The document was too large to send.
Thank you,

BRCGWARD

Shandreka Lopez

Administrative Assistant

Broward County Purchasing Division

115 S. Andrews Avenue, Fort Lauderdale, FL 33301
(954) 357-7980

www.broward.org/purchasing

Customer care is my priority. How am | doing? Please contact my Supervisor, Lucy Garcia, at lugarcia@broward.org with
feedback.

From: Lopez, Shandreka

Sent: Friday, August 11, 2023 4:50 PM

To: JGoldstein@shutts.com; bokoro@chiadacorporation.com

Cc: Gleason, Robert <RGLEASON@broward.org>; Mangan, Constance <CMANGAN@broward.org>; Messersmith,
Carolyn <CMESSERSMITH@broward.org>; Ferrell, Jeannette <JFERRELL@broward.org>; Moss, Mary
<MMOSS@broward.org>; Campbell, Scott <SCAMPBELL@broward.org>; Salinas, Angela <ASALINAS@broward.org>;
Amuchastegui, Fernando <FA@broward.org>; Salzillo, Benjamin <BSalzillo@broward.org>; Cohen, Sara
<SCohen@broward.org>; Erlandson, Mckillop <MERLANDSON@broward.org>

Subject: Protest Response - Chi-Ada Corporation - BLD2124561P1 - Janitorial Services for County Facilities - Agreements
No.3 &4

Attached is the protest response for the above referenced subject.
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Thank you,

BRIGWARD

F L ORI D A

Shandreka Lopez

Administrative Assistant

Broward County Purchasing Division

115 S. Andrews Avenue, Fort Lauderdale, FL 33301
(954) 357-7980

www.broward.org/purchasing

Customer care is my priority. How am | doing? Please contact my Supervisor, Lucy Garcia, at lugarcia@broward.org with
feedback.

Under Florida law, most e-mail messages to or from Broward County employees or officials are public
records, available to any person upon request, absent an exemption. Therefore, any e-mail message
to or from the County, inclusive of e-mail addresses contained therein, may be subject to public
disclosure.


mailto:luqarcia@broward.org
www.broward.org/purchasing
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BREGVWARD

COUNTY
F L O R 1 D A
Finance and Administrative Services Department

PURCHASING DIVISION
115 S. Andrews Avenue, Room 212 - Fort Lauderdale, Florida 33301 « 954-357-6066 « FAX 954-357-8535

Via Email Transmittal
August 10, 2023

Joseph M. Goldstein, Partner
Shutts & Bowen LLP

201 East Las Olas Blvd, Suite 2200
Fort Lauderdale, FL 33301

Re:  Protest to Final Ranking - RFP No. BLD2124561P1 - Janitorial Services for County
Facilities for Agreements No. 3 and 4

The Broward County Purchasing Division (“Purchasing”) is in receipt of your firm’s timely protest
letter dated July 17, 2023 (Exhibit 1), on behalf of your client, Chi-Ada Corporation (“Chi-Ada”), in
protest to the Final Recommendation of Ranking for RFP No. BLD2124561P1, Janitorial Services
for County Facilities, specifically for Agreements No. 3 and 4. The required protest filing fees, in
the amount of $3,000 (Agreement No. 3) and $5,000 (Agreement No. 4) were received.

After performing considerable due diligence in reviewing all protest assertions, the solicitation
requirements, and the processes the County has followed in this procurement, the protest is
respectfully denied, based on the following responses to each protest assertion.

Protest Assertion No. 1:

“The Final Recommendation of Ranking for Agreements No. 3 and 4 is improper because the
Evaluation Committee’s ranking and scoring was arbitrary and capricious as Sunshine’s proposal
is non-responsive and should not have been evaluated or scored for Evaluation Criteria 3.1.”

Protest Assertion No. 1(a):

You contend that Sunshine is non-responsive because it failed to submit the completed Reference
Verification Forms by the solicitation’s deadline. Specifically, you assert that “[i]t is clear that
Sunshine Cleaning could not and did not have all its references completed and submitted by the
solicitation deadline as required by the RFP... Therefore, Sunshine’s Proposal cannot be deemed
responsive, and such a determination by the evaluation committee was improper.”

County’s Response to No. 1(a):
Neither the Standard Instructions nor the Special Instructions require a vendor to submit the
completed Reference Verification Forms as a matter of responsiveness.

Section A of the Standard Instructions to Vendors listed the following as responsiveness criteria:
the Lobbyist Registration Requirement Certification, the Criminal History Screening Practices
Certification, and any addenda (Exhibit 2). Section A, Additional Responsiveness Criteria, of the
Special Instructions to Vendors, required vendors to provide Price Sheets, the Domestic
Partnership Act Certification Form, and the Living Wage Requirements and Affidavit Form (Exhibit
3). Importantly, Section F.2 of the Standard Instructions to Vendors states that “unless the
Evaluation Criteria is identified in the solicitation as an Additional Responsiveness or
Responsibility Requirement (i.e., Special Instructions to Vendors, e.g., pricing, certifications, etc.),
a Vendor’s failure to respond to evaluation criteria will not be considered a matter of
responsiveness or responsibility.” (Exhibit 2). In this solicitation, the provision of Reference
Verification Forms was not identified in the RFP as an additional responsiveness or responsibility
requirement.

Broward County Board of County Commissioners
Mark D. Bogen « Lamar P. Fisher » Beam Furr » Steve Geller » Robert McKinzie « Nan H. Rich » Hazelle P. Rogers * Tim Ryan * Michael Udine
www.broward.org


www.broward.org
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Joseph M. Goldstein, Partner, Shutts & Bowen LLP

Protest to Final Ranking for Agreements No. 3 and 4

RFP No. BLD2124561P1 - Janitorial Services for County Facilities
August 10, 2023

Page 2 of 4

Because neither the Standard Instructions nor the Special Instructions required a vendor to submit
the completed Reference Verification Forms as a matter of responsiveness, Sunshine’s failure to
provide such completed Reference Verification Forms at its time of submittal does not render
Sunshine’s submittal non-responsive. Accordingly, this protest assertion is denied.

Protest Assertion No. 1(b):

“Even if Sunshine’s Proposal is not deemed non-responsive, its proposal should not have been
scored for Evaluation Criteria 3.1, per the RFP, thus renders the Evaluation Committee’s Scoring
Arbitrary and Capricious.”

County’s Response to No. 1(b):

You assert that because Sunshine failed to submit its completed Reference Verification Forms,
Sunshine should not have been scored on Section 3.1, Evaluation Criteria pursuant to the RFP’s
Standard Instructions to Vendors, which states that vendors that fail to submit
information/documentation required by evaluation criteria will not be evaluated or scored for the
corresponding criteria.

Section 3.1 of the Evaluation Criteria stated “[vlendor should submit completed Reference
Verification Forms for previous projects referenced in its submittal. ...[vlendor should provide five
(5) non-Broward County Board of County Commissioners’ janitorial contract references, but no
less than three (3).” [emphasis added] (Exhibit 4). Per Section 21.94 of the Procurement Code
the word “should” denotes the permissive. Pursuant to Section F.1 of the Special Instructions to
Vendors, the County reserves the right to obtain additional information from a vendor. As per
established Purchasing policy, on January 4, 2023, the County requested Sunshine’s completed
Reference Verification Forms, and on January 5, 2023, Sunshine provided the requested
information. These forms were provided to the Evaluation Committee, which considered them in
its evaluation of Evaluation Criteria 3.1.

Based on the foregoing, this assertion does not have sufficient merit to deem Sunshine as non-
responsive and as such, this protest assertion is denied.

Protest Assertion No. 1(c):
“Without the Points Improperly Allocated to Sunshine Cleaning for Evaluation Criteria 3.1, Chi-
Ada is the Highest Ranked Responsive and Responsible Proposal and the Lowest bid.”

County’s Response to No. 1(c):

For the reasons stated in County’s response to protest assertion No. 1(a) and No. 1(b), this claim
is without merit and is therefore denied.

Protest Assertion No. 2:

“No CBE bidder would surpass Chi-Ada as the highest ranked Non-CBE responsive and
responsible proposal and the lowest bid after conducting a Chapter 1 Article IV. Section. 1-81.3
(f)(2) Analysis. McKenzie does not qualify for the Section. 1-81.3(f) Privilege.”

County’s Response No. 2:
The County agrees McKenzie does not qualify for preferences allowed under Sec. 1-81, Broward

County Business Opportunity Act; however, Chi-Ada is not the highest ranked non-CBE firm as
set forth for the County’s Response to No.1(b) and No. 3, below. The highest-ranked non-CBE is
Sunshine.
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Joseph M. Goldstein, Partner, Shutts & Bowen LLP

Protest to Final Ranking for Agreements No. 3 and 4

RFP No. BLD2124561P1 - Janitorial Services for County Facilities
August 10, 2023

Page 3 of 4

Protest Assertion No. 3:
A Scoring Comparison reveals that Chi-Ada’s score should be equal to or higher than Sunshine
Cleaning’s score. Specifically, you claim the following:

e Chi-Ada, unlike Sunshine, included all its references within its proposal on November 17,
2022, the date solicitation responses, and thus references, were due per the RFP.

e Chi-Ada should have received higher scores than Sunshine for its Vendor Experience
under Evaluation Criteria 2.1, which asked Vendors to list 10 janitorial contracts that are
the most similar to the agreements for which the vendor is proposing. Under this criterion,
Sunshine listed fewer contracts than Chi-Ada, and more importantly, fewer contracts that
are similar to Agreements No. 3 and 4. Chi-Ada detailed experience providing janitorial
services for buildings identical to Agreements No. 3 and 4, including Sarasota County’s
Criminal Justice Center, Judicial Center, and Historic Courthouse.

o While Chi-Ada has direct vendor experience with cleaning a courthouse, Sunshine’s listed
vendor experience does not demonstrate the same, yet Sunshine was ranked higher for
Evaluation Criteria 2.1 by evaluators Tim Waln, Jeffrey White, and Andrew Sebo for
Agreement No. 3, and likewise by the same evaluators and Elsie Lewin for Agreement
No. 4.

County’s Response No. 3:
You allege that Chi-Ada should have been scored higher than Sunshine for Evaluation Criteria

3.1 because Chi-Ada included all of its references at the time of submittal. For the
reasons set forth in the County’s Response to Protest Assertions No. 1(a) and No. 1(b), |
do not find there are sufficient grounds on which to reasonably sustain the protest.

| am also unable to grant the protest based on the claim that Chi-Ada should have received higher
scores than Sunshine under Evaluation Criteria 2.1, Vendor Experience. Each Evaluation
Committee member, at their own professional discretion, scored each proposal independently
and on its own merits, up to the maximum allowable points. Chi-Ada may believe its proposal
should have been scored higher, but | do not find any reasonable or compelling evidence that the
scores of the Evaluation Committee members were made in any manner that can be deemed to
be arbitrary, capricious, or otherwise made beyond their professional discretion in reviewing all
known information.

Protest Assertion No. 4:
Failure to Disclose Company Principals and Out-of-State PPB renders Sunshine Cleaning’s
Proposal Non-Responsible.

County’s Response No. 4:

The disclosure of company principals and out-of-state principal place of business is not a matter
of responsibility, per the terms of the RFP. (see generally Section C.1 of Standard Instructions to
Vendors). As previously indicated in the County’s response to Objection to Proposed
Recommendation to Ranking dated July 7, 2023, Sunshine provided detailed additional
information regarding their officers and management personnel; and certified that their local
business location (3445 NE 12th Terrace, Oakland Park FL 33334) is their principal place of
business (Exhibit 5).

Given that Sunshine provided detailed information regarding their officers and management
personnel; and certified their local business location, this assertion does not have sufficient merit
to deem a vendor non-responsive, and this protest assertion is denied.
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Joseph M. Goldstein, Partner, Shutts & Bowen LLP

Protest to Final Ranking for Agreements No. 3 and 4

RFP No. BLD2124561P1 - Janitorial Services for County Facilities
August 10, 2023

Page 4 of 4

Conclusion:

In conclusion, upon careful consideration of all protest assertions for Final Recommendations to
Rankings for Agreements No. 3 and 4 and in consultation with the Office of the County Attorney,
the protest filed by Chi-Ada is hereby denied. The Final Recommendation of Ranking shall remain
as originally indicated.

While | understand this is not the conclusion you seek, | do hope the above information and
clarifications address each of the concerns asserted. The County is always sensitive to and

recognizes the time and effort involved in submitting a proposal and we sincerely appreciate Chi-
Ada’s participation in this procurement, and we look forward to considering future proposals.

Respectfully,

Assistant Director,

on behalf of
Robert E. Gleason, Director
Purchasing Division
REG/mm/sl
Attachments
c: Scott Campbell, Director, Facilities Management Division

Angela Salinas, Contract Grant Administrator Senior, Facilities Management Division
(Project Manager)

Constance Mangan, Assistant Director, Purchasing Division

Carolyn Messersmith, Purchasing Manager, Purchasing Division

Jeannette Ferrell, Purchasing Manager, Purchasing Division

Mary Moss, Purchasing Agent Senior, Purchasing Division

Fernando Amuchastegui, Senior Assistant County Attorney, Office of the County Attorney

Benjamin Salzillo, Senior Assistant County Attorney, Office of the County Attorney

Sara Cohen, Assistant County Attorney, Office of the County Attorney

McKillop Erlandson, Assistant County Attorney, Office of the County Attorney
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